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Supreme Court of Pennsylvania. 
POWELL v. COMMONWEALTH. 

The General Assembly is invested with full power to legislate for the protection 
of the public health, or to prevent the adulteration of articles of food, as well as 
imposition or fraud in the sale of such articles. In the absence of any constitutional 
inhibition or limitation, the sovereign power of the state to enact laws for the public 
good, appears to embrace these subjects of legislation ; but, however, that may be, 
they are fairly within the police powers of the state. 

Under the police power the legislature may prohibit the manufacture, sale and 
keeping with intent to sell a substance designed to take the place of another as an 
article of food, if in their judgment the protection of the public from injury or fraud 
requires it. 

The judiciary may not pass upon the wisdom or necessity of the legislative pro- 
hibition, and the fact that the prohibited substance in a pure state may be whole- 
some is irrelevant to the question of the constitutionality of an Act of Assembly 
prohibiting its manufacture and sale. 

The Act of Assembly of Pennsylvania of 21st May 1885, P. L. 22, entitled "An 
act for the protection of the public health, and to prevent adulteration of dairy pro- 
ducts, and fraud in the sale thereof," and which prohibited the manufacture out of 
any oleaginous substance or any compound of the same, other than that produced 
from unadulterated milk or cream from the same, any article designed to take the 
place of butter or cheese, produced from pure unadulterated milk or cream from the 
same, or of any imitation or adulterated butter or cheese, and which prohibited also 
the sale, offer of sale, or possession with intent to sell such substance as an article of 
food : Held, constitutional. 

Error to the Court of Quarter Sessions of Dauphin county. 

D. T. Watson and Weiss and Gilbert, for plaintiff in error. 

F. Carroll Brewster and R. C. McMurtrie, for certain manu- 
facturers and dealers. 

Rail g Jordan, S. J. M. McCarrell and Wayne MacVeagh, for 
defendant in error. 

The opinion of the court was delivered by 

Sterett, J. — In his opinion overruling the motion for a new 
trial and in arrest of judgment, the learned president of the Quar- 
ter Sessions has so fully and conclusively vindicated the correctness 
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of the rulings complained of in the several specifications of error, 
that the judgment may well be affirmed for the cogent and satis- 
factory reasons there presented. He has shown, very clearly we 
think, that the Act of May 21st 1885, under which plaintiff in 
error was indicted, is not in conflict with any provision of either the 
state or federal constitution, and that the General Assembly, in 
enacting the law, did not transcend the limits of legislative au- 
thority ; but, if there should be any doubt as to the constitution- 
ality of the act on either of these, or any other ground, that doubt 
should be resolved in favor of the validity of the act, as a proper 
exercise of legislative power. As was said in Erie $• JV. E. Rd. 
v. Casey, 26 Penn. St. '287-300, " The right of the judiciary to 
declare a statute void, and to arrest its execution is one which, in 
the opinion of all courts, is coupled with responsibilities so grave 
that it is never to be exercised except in very clear cases. One 
department of the government is bound to presume that another 
has acted rightly. The party who wishes to pronounce a law un- 
constitutional takes upon himself the burden of proving beyond 
all doubt that it is so. Or, as the principle is tersely stated by the 
late Chief Justice Sharswood, " Nothing but a clear violation of 
the constitution — a clear usurpation of power prohibited — will jus- 
tify the judicial department in pronouncing an act of the legislative 
department unconstitutional and void :" Penn. Rd. v. Riblet, 66 
Penn. St. 164-169. In same case it is further said : " We cannot 
try the constitutionality of a legislative act by the motives and 
designs of the lawmakers, however plainly expressed. If the act 
itself is within the scope of the authority, it must stand." 

These principles are necessary incidents of the law-making power. 
In creating a legislative department and conferring upon it the 
legislative power, the people must be understood to have conferred 
the full and complete authority, as it rests in and may be exercised 
by the sovereign power of any state, subject only to such restric- 
tions as they have seen fit to impose, and to the limitations which 
are contained in the Constitution of the United States. The legis- 
lative department is not made a special agency for the exercise of 
specially defined legislative powers ; but is intrusted with the gen- 
eral authority to make laws at discretion : Cooley's Const. Lim. 87. 

The Act of May 21st 1885, is entitled, " An act for the protec- 
tion of the public health, and to prevent adulteration of dairy 
products and fraud in the sale thereof." 
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It cannot be doubted that the General Assembly is invested 
with full power to legislate for the protection of the public health, 
or to prevent the adulteration of articles of food, as well as impo- 
sition or fraud in the sale of such articles. In the absence of any 
constitutional inhibition or limitation, the sovereign power of the 
state to enact laws for the public good, appears to embrace these 
subjects of legislation ; but, however that may be, they are fairly 
within the police powers of the state. These powers, as described 
by Judge Redfield, in Thorpe v. Rd., 27 Vt. 149, extend " to 
the protection of the lives, limbs, health, comfort and quiet of all 
persons, and the protection of all property within the state, * * * 
and by which persons and property are subjected to all kinds 
of restraints and burdens in order to secure the general comfort, 
health and prosperity of the state ; of the perfect right to do which 
no question ever was, or, upon acknowledged general principles, 
ever can be made, so far as natural persons are concerned." 

The statute books of this and other states furnish numerous ex- 
amples of the exercise of the power referred to ; but perhaps the 
laws most nearly identical in principle with our act are those which 
prohibit the sale of adulterated provisions. The sale of pure milk 
and pure water mixed may be made a penal offence : Com. v. Far- 
ren, 91 Mass. 489 ; Same v. Waite, 93 Id. 264 ; or adulterated 
confectionery : Com. v. Chase, 125 Id. 202 ; Same v. Evans, 132 
Id. 11. 

The statute of Massachusetts declares, " Whoever sells or keeps 
or offers for sale adulterated milk, or milk to which water or any 
foreign substance has been added," shall be punished, &c. In 
Com. v. Farren, supra, it was held under this statute, that guilty 
knowledge on the part of the seller need not be averred or proved. 
In Com. v. Waite, supra, the contention was that inasmuch as it is 
innocent and lawful to sell either pure milk or pure water, or both, 
separately, the legislature has no power to make the sale of milk 
and water when mixed a penal offence, unless it is done with a 
fraudulent intent. But the court said, " It is notorious that the 
sale of milk adulterated with water is extensively practised with a 
fraudulent intent. It is for the legislature to judge what reasonable 
laws ought to be enacted to protect the people against this fraud, 
and to adapt the protection to the nature of the case. The court 
can see no ground for pronouncing the law unreasonable, and has 
no authority to judge of its expediency." Speaking of the 
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prohibition liquor law of Massachusetts, passed in 1869, the 
Supreme Court of the United States says : " If the public 
safety or the public morals requires the discontinuance of any 
manufacture or traffic, the hand of the legislature cannot be stayed 
from providing for its discontinuance by any incidental inconvenience 
which individuals or corporations may suffer. All rights are held 
subject to the police power of the state. Whatever difference of 
opinion may exist as to the extent and boundaries of the police 
power, and however difficult it may be to render a satisfactory defi- 
nition of it, there seems to be no doubt that it does extend to the 
protection of the lives, health and property of the citizens, and to 
the preservation of good order and the public morals. The legis- 
lature cannot, by any contract, divest itself of the power to provide 
for these objects. They belong emphatically to the class of objects 
which demand the application of the maxim, " Salus populi suprema 
lex;" and they are to be attained and provided for by such appro- 
priate means as the legislative discretion may devise. That discre- 
tion can no more be bargained away than the power itself:'' Beer 
Co. v. Mass., 97 U. S. 25. 

So far as the constitutionality of the act under consideration 
depends on the police power of the state, it may safely be rested on 
the principle underlying the cases above referred to and those that 
might be cited. The manufacture, sale and keeping with intent to 
sell may all alike be prohibited by the legislature, if in their judg- 
ment the protection of the public from injury or fraud requires it. 
To deny the authority of the legislature to do so is to attack all 
that is vital in the police power. To refuse recognition of the 
power in a given case, because, in the judgment of some, the legis- 
lature, though acting within its proper sphere, may have mistaken 
the public necessity for a law, prohibitory in its character, is to 
make the individual judgment superior to that of the legislature, 
to which the people in their sovereign capacity have delegated the 
law-making power. 

The fact that the prohibited substance in a pure state may be 
wholesome and not injurious is irrelevant in a judicial inquiry. 
The wholesomeness will not render the act unconstitutional. The 
statute is intended to prevent fraud and protect the public health 
by prohibiting the manufacture and sale of substances and com- 
pounds which furnish the temptation to commit the former, and 
which may be injurious to the latter. As was said by the Supreme 
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Court of Missouri in State v. Addington, 77 Mo. 110, that to ren- 
der the law unconstitutional, the prohibited articles must be un- 
wholesome, would utterly overthrow the police power of the state, 
overthrow every law the wisdom of which could not bear the test 
of scrutiny. 

The case last referred to arose under a statute similar to ours, 
entitled, " An act to prevent the manufacture and sale of oleomar- 
ginous substances or compounds of the same, in imitation of pure 
dairy products." In a well-considered opinion, the constitutionality 
of this act was sustained by the Court of Appeals (12 Mo. App. 
Rep. 214—228) and afterwards by the Supreme Court of that state: 
State v. Addington, 77 Mo. 110. " The mere fact," as was said in 
that case, " that experts may pronounce a manufactured article, in- 
tended for human food, to be wholesome or harmless, does not ren- 
der it incompetent for the legislature to prohibit the manufacture 
and sale of the article. The test of the reasonableness of the police 
regulation, prohibiting the making and vending of a particular arti- 
cle of food, is not alone whether it is in part unwholesome and 
inj urious. If an article of food is of such a character that few per- 
sons will eat it knowing its real character ; if at the same time, it 
is of such a nature that it can be imposed upon the public as an 
article of food which is in common use, and against which there is 
no prejudice; and if, in addition to this, there is probable ground 
for believing that the only way to prevent the public from being 
defrauded into the purchasing of the counterfeit article for the gen- 
uine, is to prohibit altogether the manufacture and sale of the former, 
then we think such a prohibition may stand as a reasonable police 
regulation, although the article prohibited is in fact innocuous, and 
although its production might be found beneficial to the public, if 
in trying it they could distinguish it from the production of which 
it is the imitation." 

The manufacturer may brand it with its real name. It may 
carry that brand into the hands of the broker or commission 
merchant, and even into the hands of the retail grocer; but 
there it will be taken off, and it will be sold to the consumer as 
real butter, or it will not be sold at all. The fact that in the pre- 
sent state of the public taste, the public judgment or the public 
prejudice with regard to it, it cannot be sold except by cheating 
the ultimate purchaser into the belief that it is real butter — stamps 
with fraud the entire business of making and vending it, and fur- 
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nishes a justification for a police regulation prohibiting the making 
and vending of it altogether :" State v. Addington, supra. 

In view of these and other considerations suggested in the opin- 
ion referred to, and also in that of the court below, we cannot say 
the act in question is not a valid exercise of the police power of the 
state. The legislature was doubtless satisfied that the manufacture 
and sale of the prohibited articles were prejudicial to the public 
good to such degree that a remedy was needed; and we have no 
right to say that a penal statute, less severe and sweeping in its 
terms, would have afforded an effective remedy. That is a legis- 
lative and not a judicial question. If it is thought the legislature 
erred in the solution of that question, the proper course is an appeal 
to them to correct the error, if any there was. 

For reasons above suggested and others more fully elaborated by 
the court below we think the judgment should be affirmed. 

Judgment affirmed and record remitted. 

Gordon, J., dissented. 



The police power of the state has been 
defined by judges of the Federal Courts, 
as the state's sovereign power, or power 
to make laws at discretion, subject only 
to the definite constitutional restraints : 
City of New York v. Miln, 11 Pet. 102 ; 
License Cases, 5 How. 504 ; Munn v. 
Illinois, 94 U. S. 125. 

The state courts, without defining it, 
have characterized it as the power to 
legislate for the health, comfort, morals, 
and general prosperity of the people : 
Thorpe v. Rutland $r Burl. Rd., 27 Vt. 
140 ; Com. v. Alger, 7 Cush. 85. The 
latter description of the power, it will be 
noticed, limits it to a power to make 
laws for the public good. 

The difference in breadth between the 
definitions is apparent rather than real, 
for the courts generally, state as well as 
federal, agree in giving to the state legis- 
lature all power excepting as it is ex- 
pressly or impliedly withheld by the 
written constitutions. Although there 
are numerous dicta, some by distin- 
guished judges to the contrary : {Mary- 
land University v. Williams, 9 Gill & 



J. 408 ; Goshen v. Stonington, 4 Conn. 
225; Ham v. McClaws, 1 Bay 98; 
Wilkinson v. Leland, 2 Pet. 657 ; Loan 
Association v. Topeka, 20 Wall. 655 ; 
State v. Addington, 12 Mo. App. 214) : 
it is now generally held that acts of the 
state legislature can not be declared 
void by the courts, merely because they 
may be deemed contrary to natural jus- 
tice, or to principles of republican gov- 
ernment, or to the spirit of the consti- 
tution. The words of the constitution 
furnish the only test to determine the va- 
lidity of legislative enactment : Sharp- 
less v. Mayor of Phila., 21 Penn. St. 
147 ; Penn. Rd. v. Riblet, 66 Id. 164; 
Metropolitan Board of Excise v. Barrie, 
34 N. Y. 657 ; Beriholf v. O'Reilly, 74 
Id. 509 ; Fisher v. McGuir, 1 Gray 1 ; 
State v. Allmond, 2 Houst. (Del.) 612 ; 
Fry v. State, 63 Ind. 552 ; Winch v. 
Tobin, 107111.212 ; Peoples. Gallagher, 
4 Mich. 244 ; Court of St. Louis County 
v. Griswold, 58 Mo. 175; State v. 
Mugler, 29 Kan. 252 ; Cooley's Const. 
Lim. *168. 

The protection of the citizen against 
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arbitrary legislation, without reference to 
a public purpose, is mainly to be found 
in the clause contained in various modi- 
fied forms in the federal, and all the state 
constitutions, providing that no person 
shall be deprived of life, liberty or pro- 
perty, save by the judgment of his peers 
or the law of the land. The phrases 
" due process of law," and "the law 
of the land," as applied to legislative 
pi-oceedings, have been held to limit the 
legislature's control over the liberty 
and property of individual citizens to 
measures that concern or have some re- 
lation to the public welfare : People v. 
Marx, 99 N. Y. 377 ; State v. Adding- 
ton, 12 Mo. App. 214; Hawthorn v. 
People, 109 111. 302. 

The extent of judicial control over 
legislative discretion, is limited to an in- 
quiry into the public purpose of particu- 
lar acts, and such public purpose is 
presumed. But when acts of the legis- 
lature, by which liberty is taken away or 
property is forfeited, destroyed or made 
less valuable, are clearly seen by the 
courts to have no basis in a public pur- 
pose, they are declared unconstitutional 
as opposed to the above restrictions. 
Thus, in In re Jacobs, 98 N. Y. 98, an 
act of the legislature of New York was 
declared unconstitutional, as depriving 
of liberty (the liberty of choice of occu- 
pation), which under the title of "An act 
to improve the public health by prohib- 
iting the manufacture of cigars, and pre- 
paration of tobacco, in any form in certain 
cases," prohibited certain persons from 
exercising a lawful and not unhealthy em- 
ployment, with no possible or conceivable 
advantage to the public arising from the 
prohibition. So, in District of Columbia 
v. Saville, 1 McArthur 581, the pro- 
prietors of theatres, having by statute, 
been forbidden to reserve seats in their 
theatres, excepting in case they were sold 
previous to the opening of the perform- 
ance, the court held the act unconstitu- 
tional, as in no sense a police regulation 
designed and calculated to benefit the 
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public, but an unwarrantable interference 
with the rights of private property. See 
State v. Fisher, 52 Mo. 174. 

The difficulty in certain cases is in de- 
termining whether laws ostensibly design- 
ed to advance the public welfare, are 
not, in fact, wholly in the interest of 
private parties. In the celebrated 
Slaughter House Cases, 16 Wall. 36, it 
was decided by a bare majority of the 
Supreme Court of the United States, 
that a state law which gave a monopoly 
of the business of keeping a slaughter 
house in 1154 square miles of territory, 
to one corporation, was sufficiently pub- 
lic in its nature, as relating to the public 
health, to come within the police power. 

The " oleomargarine" cases are recent 
illustrations of the difficulty referred to. 
The Supreme Court of Pennsylvania, in 
the principal case, and the courts of Mis- 
souri in State v. Addington, 12 Mo. App. 
214, and 77 Id. 115, declared the con- 
stitutionality of statutes, which absolutely 
prohibited the manufacture and sale of 
a food product of wide use, because of 
their apparent design to promote the 
public morals, by preventing fraud in 
the sale of one article for another, where- 
as the Court of Appeals of New York, 
reversing the Supreme Court of that state, 
declared such a statute unconstitutional, 
because, in the opinion of the court, it had 
no relation to the public health or public 
morals, but designed to, and in effect 
did, prohibit one lawful industry for the 
sake of protecting another. 

If a statute is seen to be public in its 
design and scope, and not in fact a pri- 
vate one under the guise of a public 
measure, the discretion of the legislature 
is almost limitless in declaring what shall 
and what shall not be the rights of the 
people, in respect to any particular spe- 
cies of property, or any particular claim 
of privilege. The assertion is sometimes 
made that the state's power over the lib- 
erty and property of its citizens, is lim- 
ited to the regulation of property, and 
does not extend to the prohibition of 
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possession and sale. This view would 
seem to be untenable. Rigid prohibitory 
liquor laws have been held constitutional, 
or recognised as such, in the following 
states: Maine, Vermont, Massachusetts, 
Connecticut, Delaware, Michigan, Illi- 
nois, Iowa and Kansas ; Cooley's Const. 
Lim. 582 n. 1 and 2 ; State v. Mugler, 
29 Kan. 252. And the Federal Court 
have decided that the absolute prohibition 
of the manufacture and sale of intoxicat- 
ing drinks is not contravened by any- 
thing in the Constitution of the United 
States: Foster v. Kansas, 112 U. S. 
201 ; Beer Company v. Massachusetts, 97 
Id. 25 ; Batemeyerv. Iowa, 18 Wall. 129. 

Vested rights of property may not be 
taken away. Thus liquor in existence 
at the time of the passage of a prohibi- 
tory liquor law may not be destroyed or 
made valueless : Wynehamer v. People, 
13 N. Y. 378 ; Bertholf v. O'Reilly, 74 
Id. 509. 

How far property in existence at the 
time of the passage of a prohibitory law 
is protected against incidental injury 
thereby is perhaps an open question. 

A brewery lost nine-tenths of its mar- 
ket value by reason of the enactment of 
a prohibitory liquor law in Kansas. 
Judge Brewer, of the United States 
Circuit Court for the district of Kansas, 
held that such a loss of value was a de- 
privation of property without due process 
of law, within the meaning of sect. 1 of 
art. 1 4 of the Constitution of the United 
States : State v. Walruff, 26 Fed. Rep. 
178. Whereas Judge McCoy in the 
Northern District of Georgia, had pre- 
viously held that such an incidental in- 
jury to property was not within the pro- 
tection of the constitution : Weil v. Cal- 
houn, 25 Fed. Rep. 865. This would 
appear to be the better position and the 
one more in harmony with the view taken 
by the Supreme Court of the United 
States, that so long as any use of pro- 
perty incidentally injured is left to the 
owner, there is no deprivation of property 
within the meaning of the constitution : 



Beer Company v. Massachusetts, 97 U.S. 
25. See also note to State v. Walruff, 
in 1 1 Am. & Eng. Corp. Cases 395. The 
rule is thus stated in Munn v. People, 69 
111. 80 : "No one is deprived of his pro- 
perty within the meaning of the constitu- 
tional inhibition, so long as he retains 
its title and possession." 

In Mahin v. Pfeiffer, 27 Fed. Rep. 
892, where a lease had been made of 
premises to be occupied for the sale of 
ale, wine and beer, containing a clause 
that the lease should be forfeited unless 
so occupied, and before the expiration of 
the term of said lease, an act of the leg- 
islature of Iowa was passed and went 
into effect, prohibiting the sale of ale, 
beer, &c, and imposing penalties for 
violating said law, it was held that this 
was a deprivation of property within the 
ruling : State v. Walruff. It was said 
that there is no difference between the 
destruction of leasehold and other kinds 
of property by retrospective legislation. 

This case may be sustained in accord- 
ance with the ruling of Weil v. Calhoun 
and other cases, on the ground that the 
value of the lease was totally destroyed 
by the prohibitory act. 

The effect of the act under discussion 
in the principal case in diminishing the 
value of machinery and buildings adapted 
for the manufacture of oleomargarine, 
was raised in the argument, but was not 
specifically considered by the court. The 
weight of authority, as seen above, does 
not sustain the objection to the act be- 
cause of this incidental injury. The 
recent " milk" cases illustrate the extent 
to which property may be deprived of 
value by the state under its police power. 

In State v. Smyth, 14 R. I. 100, it 
was decided that a law establishing an 
arbitrary standard of purity for milk, 
below which it conld not be sold, was 
constitutional. It was objected that if 
the natural milk of cows happened to be 
very thin and below the standard, the 
deprivation of the sale of such milk was 
an unjust discrimination against the 
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owner. It was answered, however, that 
the sale of naturally thin milk as pood 
commercial milk was as much a fraud as 
if it were actually watered. There was 
no deprivation of property in taking 
from the owner of a cow giving very 
thin milk the right of sale of the milk, 
since, as intimated by the court, the cow 
had still some value as an " irrigator," 
if not as a milk producer. See the fol- 
lowing cases, where laws establishing an 
arbitrary standard of purity for milk 
have been declared constitutional : Com. 
v. Evans, 132 Mass. 11 ; State v. New- 
ton, 45 N. J. L. 469 ; People v. Cipperly, 
101 N. Y. 634, reversing the Supreme 
Court in 44 N. Y. S. C. 319. The dis- 
senting opinion of Learned, P. J., in 
this last case, followed by the Court of 
Appeals, states what may be regarded as 
the correct rule as to laws of this kind to 
be, that where the object of a law as 
gathered from its terms is actually to 
promote the public health and not under 
the guise of that to protect another indus- 
try, the law passed is valid, even though 
it interferes with the liberty or property 
of the individual. But incidental pro- 
tection that is given by such a law to 
other industries will not invalidate the 
law if it is clearly a police measure. 
Slaugliter-House Cases. 

The right of the legislature, under the 
police power, to interfere with the liberty 
of employment of the citizen, has often 
been affirmed. It is seen in the prohibi- 
tory liquor laws and in the restraint in 
the exercise of apparently harmless trades. 
They may be kept within certain bounds, 
as to space, or within certain periods as 
to time. Thus the butchering of three 
large parishes, in Louisiana, was con- 
fined to one locality : Slaughter House 
Cases. So the legislature, it was held in 
Massachusetts, may prohibit the use of 
any building for carrying on, without per- 
mission of the mayor or selectmen, a 
trade necessary and lawful in itself, as 
that of slaughtering, but which in its or- 
dinary exercise, may become a nuisance : 



Watertmvn v. Mayo, 109 Mass. 315. 
The business of washing in public laun- 
dries within prescribed territorial limits, 
may be prohibited within certain hours : 
Barbier v. Connolly, 113 U. S. 27 ; Soon 
Sing v. Crowley, Id. 703. If the in- 
hibition relates to all persons, it does not 
matter that it is limited in its scope to 
a certain locality : Soon Hing v. Crowley. 
The strength of the position of the 
Court of Appeals of New York, and of 
the dissenting judge in the principal 
case, that these prohibitory oleomargarine 
laws are unconstitutional, rests on the 
ground that it is the right of every Amer- 
ican citizen, to adopt and follow such 
employment, not injurious to the commu- 
nity, as he may see fit, and that it is an 
unwarrantable interference with his lib- 
erty to deprive him of this choice of oc- 
cupation : Live Stock, Src, y. Crescent 
City, 1 Abb. U. S. 398 ; People v. Marx, 
supra. This latter position is conceded 
by the courts holding the other view, who 
discover in every act of the kind, whose 
constitutionality they affirm, the prohibi- 
tion of an employment which may be in- 
jurious to the community. The legisla- 
tures of the states being the sole judges 
of what is conducive to the public health 
and morals, it only remains for courts to 
restrain them when, by no possible in- 
tendment the acts in question can have 
relation to their professed public purpose. 
The opponents of such laws are also met 
with the point that their argument is 
really an effort to have the courts inquire 
into the motives of the legislature, which 
cannot be done, unless the acts in ques- 
tion are plainly evasive : Sunbury $■ 
Erie Rd. v. Cooper, 33 Pcnn. St. 278 ; 
People v. Draper, 15 N. Y. 545 ; Soon 
Hing v. Croioley, 1 1 3 U. S. 7 03 ; Cooley 's 
Const. Lim. *187. See upon the gen- 
eral and special subject, two learned and 
critical notes in People v. Marx, 9 Am. 
& Eng. Corp. Cas. 491, and State v. 
Smyth, 51 Am. Rep. 344. 

A. H. WlNTEBSTEEN. 

Philadelphia. 



